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Virtually all contracts or agreements that obligate others to
purchase insurance require a general liability policy to be
"occurrence-based." In other words, "claims-made" general liability
policies are not allowed. If you show up with a claims-made general
liability policy, you risk being shunned. Furthermore, it seems
claims-made general liability insurance is similar to religion and
politics—not to be discussed in polite company. So why does the
claims-made commercial general liability (CGL) policy have such a
poor reputation?

by Craig F. Stanovich
Austin & Stanovich Risk Managers, LLC

The difference between an occurrence and claims-made liability policy? is all
about timing—that is, the coverage "trigger." The question is not only what
event must take place to obligate the CGL policy to respond but also when
that event must take place.

The Occurrence CGL Trigger

The "occurrence" CGL is triggered when the bodily injury or property
damage is deemed to have occurred. Despite its "occurrence" title, when the
occurrence happens has no bearing on the coverage trigger.2 Instead, the
event that must occur and that obligates the CGL insurer to respond is
bodily injury or property damage—not the occurrence.

The obligation of the CGL insurer(s) to respond to bodily injury or property
damage occurring during its policy period(s) remains, even if a claim or
lawsuit seeking damages resulting from that bodily injury or property
damage is filed months or even years after the "occurrence" CGL policy has
ended.

The Claims-Made CGL Trigger

The "claims-made" CGL is triggered when a c/laim for bodily injury or
property damage is made against an insured. While the claim is the event
that triggers a claims-made CGL policy, the timing of the bodily injury or
property damage is still very important:—but it is not the trigger.

Unlike an "occurrence-based" CGL policy, if the first claim is made or lawsuit
filed against an insured months or years after an unendorsed "claims-made"
CGL policy has ended, such a claim will generally* not be covered, even if
the bodily injury or property damage was deemed to have taken place
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during the terminated CGL policy period. This is the very essence of a
claims-made CGL policy—the claim must be made against an insured during
the policy period to trigger coverage.

Retroactive Date

One of the most important characteristics of a claims-made CGL policy is the
retroactive date. The CGL declarations usually lists a specific date (month,
day, and year) that will be labeled as the retroactive date.

The function of the retroactive date is to eliminate all coverage under a
claims-made CGL policy for any bodily injury or property damage that
occurred before the retroactive date. The major reason for the CGL
retroactive date is to prevent the purchase of retroactive insurance.

For example, consider a landlord who chooses not to purchase any general
liability insurance. But the landlord learns today that a patron was seriously
injured on his premises last week due to an inadvertently created but
unknown, previously existing dangerous condition. Because of the
substantial probability of potential liability to the patron for damages, the
landlord might now seek a claims-made CGL policy. Although the bodily
injury has already occurred, a claims-made policy without a retroactive date
may afford the landlord coverage for the injured patron? as it is likely a claim
will not be made against the landlord for a few weeks, which the landlord
hopes will be after his purchase of the claims-made CGL policy.

However, if the claims-made CGL policy sought by the landlord is written
with a retroactive date that is same date as the policy inception date, the
landlord will have no coverage for the claim brought by the patron as the
bodily injury occurred prior to the retroactive date.

Retroactive Date—Misconceptions

Unlike most professional liability or management liability policies, the
retroactive date on a standard claims-made CGL policy does NOT apply to
"prior acts." Rather, the retroactive date applies ONLY to bodily injury or
property damage deemed to have occurred before the retroactive date.
Stated differently, the date a construction project was completed or the date
a product was made is not pertinent to applying a claims-made CGL policy's
retroactive date.

Using the previous example of the landlord, if a claims-made CGL policy was
purchased by the landlord after the unknown dangerous condition was
inadvertently created but prior to the patron's actual bodily injury, the
claims-made policy would still apply. To repeat—the retroactive date on the
claims-made CGL applies not to the prior act (the act that created the
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dangerous condition) but only to the bodily injury or property damage
resulting from the act (the date the patron was injured on the dangerous
condition).

The misconception that a claims-made CGL policy's retroactive date applies
to "prior acts" contributes at least in part to the dim view that many take of
a claims-made CGL policy. This lack of understanding may result in a failure
to consider the claims-made CGL as a potentially superior alternative to
many "occurrence-based" CGL policies that contain so many onerous
exclusions that the coverage provided borders on illusory.

Role of "Occurrence" in a Claims-Made CGL

In order for Coverage A in the CGL policy to be triggered, bodily injury or
property damage must be caused by an "occurrence." This requirement is
the same for both a claims-made and an occurrence CGL policy. Additionally,
an each occurrence limit applies to Coverage A for either policy.

The Tale of Two Tails

If a claims-made CGL policy is canceled (or not renewed), or the insurer
moves forward or advances the retroactive date, or the insurer renews or
replaces a claims-made CGL with an "occurrence" CGL policy, a gap in
coverage will result. The protection against this gap for most insureds is an
extended reporting period, sometimes referred to as a "tail." An extended
reporting period lengthens the CGL policy to include coverage for certain
claims made against an insured after the CGL policy has ended.

Basic Extended Reporting Period

In a standard Insurance Services Office, Inc. (ISO), claims-made CGL policy,
if any of the above actions are taken, the basic extended reporting period
(BERP) protects the insured automatically without additional charge.

The BERP may apply in one of two ways. First, if an incident (referenced in
the policy as an "occurrence") is reported to the insurer not later than 60
days after the end of the policy and that incident involves bodily injury or
property damage, the BERP is extended 5 years from the end of the policy.

The result is that the BERP changes the policy so that a claim made against
an insured resulting from the reported incident and made within 5 years
after the end of the CGL policy is considered a claim made during the policy
period.



Second, the BERP will also respond to a claim made against an insured for
an incident NOT previously reported to the insurer. However, coverage under
the BERP applies for such an unreported incident only if the claim is made no
more than 60 days after the end of the policy.

BERP—other limitations. The BERP does not apply to any claims if
subsequent insurance (for example, another claims-made CGL policy) would
apply to the claim. Further, if the BERP does apply, it will not serve to
increase the limits or reinstate any aggregate limits of the claims-made CGL
policy under which it is activated. Finally, the BERP applies only if the bodily
injury or property damage that gives rise to the claim occurs after the policy
retroactive date and before the end of the policy period.

What is obvious is that the BERP provides very limited coverage, particularly
for unknown incidents that result in claims against an insured more than 60
days after the policy ends. In most instances, the BERP still leaves the
policyholder with a substantial gap in its liability coverage.

Supplemental Extended Reporting Period

Also provided within a standard ISO claims-made CGL policy is the optional
supplemental extended reporting period (SERP). The SERP is available to the
insured under the same circumstances as the BERP (policy cancellation or
nonrenewal, the insurer advances the retroactive date, or the insurer
replaces the claims-made CGL with an "occurrence" policy). There are,
however, several substantial differences.

SERP—premium charge. The SERP must be elected by the insured and
requires payment of additional premium. While the premium is set by the
insurer, the standard ISO claims-made CGL policy caps the additional
premium at 200 percent of the annual premium of the claims-made policy
under which this option is being chosen. Further, the insured has a limited
amount of time to decide to purchase the SERP; the election must be made
in writing by the policyholder within 60 days after the end of policy.

SERP—coverage. The SERP is usually purchased because the protection
afforded by the BERP still leaves the policyholder with a gap in coverage. For
example, any incident in which bodily injury or property damage occurs
during the claims-made policy periods but that is unknown to the
policyholder during those policy periods (and 60 days thereafter) and that
results in a claim more than 60 days after the policy has ended will not be a
covered claim under the BERP.



Thus, the SERP extends the policy for an "unlimited duration,”" meaning that
coverage is provided for any claim that is made against an insured, provided
the claim results from bodily injury or property damage that occurred after
the retroactive date and before the end of the policy period. The SERP
begins only after the BERP ends.

In addition, unlike the BERP, the SERP does reinstate the aggregate limits.
Referred to as supplemental aggregate limits, the aggregate limits of the
claims-made policy under which the SERP is elected are "reset" for any
claims that are covered by the SERP.

SERP—other insurance. Also unlike the BERP, the SERP still applies even if
other insurance applies to the same claim. However, the SERP will apply only
as excess over that other insurance.

SERP—misconceptions. Demands for a "tail" are far too common in the
context of liability insurance for persons or organizations that are selling or
ceasing operations. Not only is a "tail" not available for purchase on an
"occurrence-based" CGL policy; a "tail" or extended reporting period on a
claims-made CGL policy does not provide any coverage for discontinued
products or completed operations.

As noted above and emphasized here, the BERP and SERP both require that
the bodily injury or property damage occurs not only after the retroactive
date but also prior to the end of the policy. Bodily injury or property damage
that occurs during the extended reporting period (and thus after the end of
the CGL policy) is not covered by the claims-made CGL policy "tail," even if
the claim against an insured is actually made during the extended reporting
period. This fundamental principle regarding the function of a claims-made
extended reporting period or "tail" is too often misunderstood.

Conclusion

There is nothing inherently evil or defective about a claims-made CGL policy.
There may be situations in which a claims-made CGL policy would provide
essentially the same coverage as an "occurrence" CGL policy.

For example, a new operation that obtains a claims-made CGL policy with a
retroactive date that is the same as the inception date of the policy would
not have any liability coverage disadvantage compared to an occurrence CGL
policy. As operations have not yet begun, bodily injury or property damage
taking place before the retroactive date and the inception date of the CGL
policy are not only unlikely; even if they did take place, the occurrence
policy would not apply either—the bodily injury or property damage did not
occur during the policy period (occurrence CGL).



One advantage of the claims-made CGL policy may be the premium—the
first year of a claims-made policy is typically a fraction (38 to 60 percent) of
the occurrence CGL premium. Of course, the premium increases each year
the claims-made policy matures until, after 5 years, the premium of the
claims-made CGL policy is 100 percent of the occurrence CGL policy.

The downside, of course, is the need to purchase the SERP at up to 200
percent of the annual premium in the event the retroactive date is pushed
forward or the only replacement or renewal option is an "occurrence" CGL.
But, a continuous claims-made CGL policy, which maintains the original
retroactive date, provides the same coverage while it is in effect as does an
occurrence CGL policy. While there certainly are no guarantees that an
insurer, or any insurer, will offer such continuous coverage, there are no
corresponding guarantees that an insurer will continue the same terms and
conditions for an occurrence CGL policy either.

The overall point is this—the poor reputation of the claims-made CGL policy
tends to be exaggerated and is often based on misinformation, such as
charges that the retroactive date excludes "prior acts." A thorough
understanding of the workings of a claims-made CGL policy should be
undertaken before following conventional wisdom and categorically
dismissing this option entirely.

lReference in this article is solely to Coverage A - Bodily Injury and Property Damage. The
claims-made CGL policy also changes Coverage B, but such changes are not addressed
here.

2See also "Is the Occurrence the Bodily Injury or Property Damage?"

3See retroactive date and extended reporting period explanation below.

“In certain circumstances, the unendorsed CGL policy's basic extended reporting period may
apply for as long as 5 years from the termination of the claims-made policy, as explained
later in this article.

>Some states' laws may consider the patron's bodily injury a known loss or loss in progress
and prohibit coverage as a matter of law, despite the terms of the claims-made CGL policy.
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